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Overview  
 
Whilst Renfrewshire Council is extremely sympathetic to all people who experience 
sound sensitivity due to disability or medical conditions, it is difficult to support this 
petition due to the difficulties surrounding the enforcement of noise legislation and 
associated nuisance. As described below, either noise limits are prescribed or courts 
have argued about what can be accepted as "reasonable" and this is often what 
Officers have to determine. Taking into account sound sensitivity would require 
officers to put the needs of those with a sound sensitivity above those of any other 
person - potentially those with protected characteristics. At present parts of the 
legislation referred to below allows a degree of flexibility that can be exercised in 
particular circumstances. To go further would make the enforcement of the 
legislation below extremely difficult for local authority officers.  

In our view there are 2 pieces of legislation that relate to this petition.  

Antisocial Behaviour etc (S) Act 2004- Part 5  

This legislation was brought in to deal specifically with neighbour noise where it is 
considered to be causing anti-social behaviour. The legislation sets noise levels for 
day, evening and night periods, allowing enforcement action to be taken against the 
persons responsible for the noise where the limits are breached and they fail to 
reduce/stop the noise being complained about. There is a requirement for each local 
authority introducing the powers to prepare a resolution stating when the provisions 
of the Act will apply in their area.  

As the noise levels are prescribed within legislation, there is no discretion on the part 
of investigating officers to vary the noise levels and there are very specific 
measurement procedures set out in Regulations which must be carried out when 
making assessments. If there is no breach of the prescribed noise levels, then no 
action can be taken by the enforcement officers in terms of the Act, meaning that 
Officers cannot take into account the personal circumstances of the complainants, 
including sound sensitivity (hyperacusis), shift workers, becoming sensitised to the 
source noise etc. To allow for such circumstances to be considered, a change to 
primary legislation would be required however, one problem would be how to 
determine levels of noise acceptable for each individual and how the acuteness of 
their sensitivity to noise (and specific types of noise) can be determined to satisfy a 
court.  

There would also require to be a balance between the individual's right for peaceful 
enjoyment of their property with the rights of the neighbour to make reasonable use 
of their property ie would it be reasonable to have someone turn their tv down to 
such a low volume they cannot enjoy watching it, so that a neighbour who is highly 
sensitive to noise is satisfied?  

Scottish Government guidance to the noise provisions within the Act advise that "The 
investigation will require experienced officers to determine whether noise is caused 



by reasonable behaviour, including consideration of mental health, poor sound 
insulation, where use of mediation could be advocated" and appears to recognise 
that excessive noise may not automatically be antisocial behaviour on the part of the 
person making it and may therefore not be appropriate to take enforcement action.  
Noise which is not breaching the anti-social behaviour permitted levels for the time of 
day it occurs, could still be considered as a statutory nuisance in terms of the 
Environmental Protection Act 1990 and both pieces of legislation require to be 
considered as complimentary.  

Environmental Protection Act 1990  

Section 79 of the Act defines statutory nuisance and there are several categories 
within the section concerning various matters which constitute nuisance, including 
noise. There are two limbs to the nuisance provisions and noise may be 'prejudicial 
to health' or a 'nuisance'.  

The general principles behind nuisance have evolved through case law over the 
years an in considering whether a statutory nuisance exists, the investigating officers 
are required to consider several matters including the nature and the location of the 
nuisance, the time and duration of the nuisance, the utility of the activity concerned 
and whether there is malice involved in creating the nuisance.  

There are no absolute noise levels above which a nuisance will exist and there is a 
greater level of subjectivity in determining whether a noise amounts to a nuisance. 
The investigating officers require to use professional knowledge and experience in 
determining nuisance and in so doing, there is a common law precept that the noise 
under consideration has to be considered as being intolerable to the 'average 
person'. This definition has evolved over time and courts have considered where 
actions brought before them have been reasonable, or not. Therefore, for noise to be 
considered as a statutory nuisance, the investigating officer requires to satisfy 
themselves that the noise is intolerable to an average person and as with the ASB 
comments above, we could not take into account someone's sensitivity to noise, shift 
patterns etc.  

I don't think that this could be readily resolved to the benefit of the individual in this 
case due to the same reasons as above and how the definition of nuisance has 
evolved through case law (being based on the reaction of an average person).  

Poor sound insulation between property can be a significant factor in neighbour 
noise complaints and again, neither of the above offers a legal remedy to such 
situations. There has been case law fairly recently concerning an action taken by an 
individual against their landlord to improve the sound insulation between the 
complainant's property and that of their neighbour. This went to appeal and albeit the 
court acknowledged the complainant to be suffering significantly from intrusive noise, 
as this was being created through the neighbour's normal use of their property, their 
could be no nuisance in law, purely on the basis that the sound insulation between 
the two properties was practically non-existent.  

Where noise issues cannot be addressed through either piece of legislation, 
Renfrewshire operates a Mediation Service, the principles of which are based 
around willingness from both parties to participate. This has often proved successful 



in resolving noise issues where enforcement action was not either appropriate or 
possible.  
 
On a final note, Renfrewshire Council would sympathise with the motives of the 
petitioner and understand how disturbing acute sensitivity to a noise can be, but as it 
stands, there is no legal provision open to Local Authorities to address their 
particular circumstances and it is not easy to see an appropriate path for legislators 
to amend the legislation in a manner which will address an individuals' particular 
circumstances.  
 
Courts often refer to "the reasonable man on the Clapham omnibus". In essence, 
what is reasonable for the majority of the people. This would require changes in 
legislation which would make some parts even more subjective. 


